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Ret Constitutionality of
H. B. 170; author-
Azing recovery. of
¢ivil damages from
parents due: to wil-
ful damage or des-
truction of property
by minors under 18
years of age, living
with parents.

Dear Mr. Spilman:

You have requested an opinion as to the consti-
tutionality of House Bill 170, which suthorises any
property owner to recover damages in an amount not to
exceed $300.00 from parents of -any minor-under the age
of 18 years, living with parents,-who maliciously or
wilfully damages or destrdys properiy, real,:personal,
or mixed, belonging to._such owner.: The.hil) limits
{ecovery'to1actua1-damagps'1n:gg,amountfnpxy$0rexceed

300.00 in addition: to taxable ‘gourt‘-costs, and further
states that the action authorized:in this bill 18 to be
in addition to &1l other actions which the: owner is
enititled to maintain, it being the:purposs -of the blll
to authorize recovery from parents in situyations where
they would not otherwise be liable. -The Hill spetlfi-
oally states that nothirig in-the-bill shall -preclude
Tecovery in a . greater.smount f2om:tThe minor or "any:other
person, for damages  té whioh such minors or other person
wWould otherwise be liable.

At common law it 1s well eéstablished that the
Xere relationship of parent and child imposes on the
parent no 1iability for the torts of the ochild, 67 C.J.S.

f‘g; 95, Chandler v. Deaton, Sup. Ct. Tex., 37 Tex. %06
1872) .7 "3 Mex. Jur. page 1280. .
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An act making parents liable for the torts of
theilr minor chlildren has heen in effect in Louisiana,
a clvil law state, for a number of years, and other
states governed by the common law have enacted similar
statutes in recent years. House Bill 170 i1s patterned

after a similar act recently enacted in Michigan. Pub-
1ic & Local Actat Michigan 212532, Act 45, page 0.
e clv aw a y upon parents covers all tortious

acts of the child, intentional or negligentr and is pre-
dicated npon the parent-child relationship."' Honeycutt

v. Cower, 25 So., 2d 99, 101 (Louisiana 1936). 30 ﬁofre
Dame Lawyer, page 300. One common law state has held

that "custody of the minor is the foundation of liability"
under a statute making one who has custody or charge of a
minor liable for injuries caused by the minor's negligence
while driving an autemobile. Bispham v. Mahone et al
Superior Court of Delaware, 183 A. 315, 310 [ngg). There
are few cases, and 1in some states no cases, construing
these statutes. Some of the more important acts have been
80 recently enacted that there has been scarcely enough \
time for a decision. 30 Notre Dame Lawyer, page 299, n. 2%,

Parents have custody of minor children who reside
with them, and are charged by law wilth the obligation to
shleld and protect. such children, to provide them with
sultable shelter, food and clothing until they become
self-supporting, and in cooperation with the State to
provide proper education. 31 Tex. Jur. pages 1280 and
1284, They are the natural guardians of the person of
their children, and are responsible to the State for
thelr well-being. Even though criminal liability for
failure to support minor children (Article 602, V. P, C.)
is limited to children under 16 years of age, and ¢ivil
liability to make periodic payments for the support of
minor children after a divorce granted to parents (Art-
1cle 4639a, V., C. S.) 1is limited to children under 18
years of age, under the common law the father 1s still
liable to third parties for necessaries furnished his
minor child, either male or female, until the child
reaches the age of 21 years, except where the female
child~has legally married. Morgan et vir v, Drescher

Ct. Civ. App. Tex. (Galveston . . W, .
Ct. Civ. App. Tex. (Dallas) 271 S. W.

Du Pre v. Du Pre
24 829, 831 (ig?ﬁ). McGowan v. McGowan, Ct. Civ. App.
Tex. (Ft. Worth) 273 §. W. 2d 658, 655 {1954).

These obligations and llabillties of parenthood
are imposed both by statute and by the common law. Par-
ents have a duty to guide thelr offspring. State v.
Deaton, Sup. Ct. Tex., 93 Tex. 243, 5% S, W. 9071 (1300).
And in order to exercise his control a parent may moder-

ately chastise a refractory and disobedient child in his
custody. Certainly, this 1implles a dnuty to teach minor
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children respect for the law, including respect for

the property of others. The bill meérely imposes an
additional liability on parents of minor children under
18 years of age, living with parents, who have failed
to teach their children a respect for the rights of
othersa. It changes the common law rule, which the
legislature has a right to do, 1if not otherwise repug-
nant to the Constitutions of Texas and of the United
States, Houston Pipeline Company v, Beasle Ct. Civ.
App. Tex. lGaIvesEoni 15 3. E 53 950, 952 (1932).
House Bill 170, therefore does not violate Seotion 19,
Article I, of the Gonstitution of Texas..

Section 3, Article I, of the Oonstitution of
Texas, guarantees to all persons equality of rights,
and the llith Amendment. to the Constitution of the
United States secures to every person equal protection
of the laws. If unjustor arbitrary discrimination 1s
the result of the application of a law, it will be held
to be unconstitutional. ’

An act 18 not open to objection 4f all who are
brought under its influence are treated alike in the
same circumstances., But a law will be held 1lnvalid
if 1t selects particular individuals from & class and
imposes upon them special obligations or burdens from
which ‘others in the same class are exempt. 9 Tex. Jur.
sec. 117. The lLegislature .may oclassify subjects of
legislation, and an act will be held to be constltu-
tional Af it applies uniformly to those who are within
a particular class... The burdens imposed must apply
impartially to all constituents of the class, and the
laew must.operate equally and uniformly upon all persons
in similar circumstances. 9 Tex., Jur,. sec. 119.

. Who constitutes the class upon whom liabllity is
sought to be imposed bz H, B. 1707 Not all parenta, but
only those parents of minors under the age of 18 years,
living with rente." .The act thus appears to be found-
ed on the parental relationship plus custody of the minor.
Or, to put it another way, it places a liabllity upon par-
ents as such, and then exempts those parents who do not
have custody of their minor children, Exempt are parents
whose children live with others, . ghardians of mlnor child-
ren, and relatives (other than parents) with whom minor
children reside, ete. If a parent had & child that he
could not or would not control, he could aend the child to
live with relatives. Then the parent would not be llable
under this bill, nor would the relatives with whom the
child resided. 43 California Law Review 874.
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If the liability is to be imposed because of
parenthood, then the bill does not apply equally to
all parents, since those who do not keep their chilldren
at home are exempt, If the 11ability 18 to be imposed
because of custody, the bill does not include others
w?g have parental authority, rights, duties, and lia-
b 1t1ea.

v, Settegast, Sup. Ct. Tex., 36 Tex.
296 (1871) w ere a farmer had taken two orphan boys
into his home, reared and educated them to the beat of
his ability, but had never adopted them, the court, in
discussing the relationship between the two boys and
the adult person with whom they lived, said,

". . . a person who had, through
motives of kindness or charity, received
an orphan child into his family, whether
it be a step-child or an entire stranger,
and treated it as a member of his family,

as standing in loco rentis, 80 long as
such ohild should see T1t to remain in
such family, or sc long as it should be
permitted thus to remain; and while. the
relation should exist, the party who
stood in loco rentis would be bound
for the-maInEenance, care, and education
of such child,. . . .

- Saunders v. Alvide & Laserre et al, Ct. Civ. App.
Tex., 11373 W, 592 (1908), was a case where an adult
sister had raised her orphan minor brother, who lived with
her. In discussing the adult sister's rights and duties,

the court said,-

"The rights and duties of one standing
in loco parentis . seem to have beéen uniformly
hald‘by the courtse to be the same as those
of the parent by reason of such relationship
would under similar circumstances accrue to

one standing in loco parentis,

"Under these facts, it is the duty of
plaintiff e adult sister/ to look after
the moral training of said minor, and she
has the legal right to keep him away from
temptation.”

It thus follows that the rights, duties, and liabl) -
itles of parenthood can fall on persons other than natural
parents, where such other person has lawful custody of the
minor child. H. B. 170 should either place the liability
on parents as such, without exception; or should include



‘Hon. Wade F. Spilman, page 5: WW-35

all those who have custody of minor children. It is
the opinion of this office that H. B, 170, 'as presently
written, is unconstituticnal for the reason that the
classification of the persons to be held liable for

" damages falils to opérate equally and uniformly upon all
persone in similar circumstances.

SUMMARY

House B1ll No. 170, authorizing
recovery of civll damages from
parents due to wilful damage or
destruction of property by minors
under 18 years of age, living
with parents, 1s unconatitutional.

Yours very truly,

WILL WILSON
Attorney General

By 1 o
Riley Eugene Fletcher
Assistant
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